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United States Court of Appeals for the 
District of Columbia 

I 

a District Court of the United States for the 

District of Columbia. 

No. 86860 At Law ! 

George E. Sullivan, Plaintiff , 

vs. 

Eugene Meyer, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Couri of the 

* I 

United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers-were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration in Libel. 

Filed January 23 1936 

In the Supreme Court of the District of Columbia 
Holding a Circuit Court. 

No. 86860 At Law 

George E. Sullivan, Plaintiff , . 

v. 

Eugene Meyer Defendant. ! 

The plaintiff George E. Sullivan sues the defendant 
Eugene Meyer for that heretofore, to wit, on the 20th day 
of January, 1936, the plaintiff, a life-long resident of the 
District of Columbia, was, and always theretofore hid been, 
a good, true, fair-minded, sensible, practical, and! public- 
spirited citizen of the said District, and as such ha<^ always 
behaved and conducted himself, and for many yehrs last 
past the plaintiff, who has been engaged in the active prac- 
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tice of the law in this District for more than thirty-three 
vears, had given freelv of his time and labor in this District 
in behalf of the citizenship welfare, both adults and minors, 
and without thought, expectation or receipt of reward or 
compensation ih any way at any time for such efforts in 
behalf of citizenship welfare, but only the genuine satisfac¬ 
tion which every true, loval American citizen has and en- 
joys from labors in behalf of his fellow citizens, and, until 
the committing of the grievances by the defendant as here¬ 
inafter mentioned, the plaintiff was reputed, esteemed, 
taken, and accepted by all his friends, neighbors, acquain¬ 
tances, and others who had heard of him or to whom he was 
known, to be, and in truth and in fact he was, a person of 
good name, fame, and credit in the said community and 
elsewhere, and a good, true, fair-minded, sensible, practical, 
and public-spirited citizen of said District; 

And for that on, to wit, the date hereinbefore men- 
2 tioned, and for a long time prior thereto, the defen¬ 
dant printed, or caused to be printed, in the District 
of Columbia, and published, sold and distributed, or caused 
to be published, sold and distributed in said District, and 
in many States of the Union, as also in foreign countries, 
a certain daily newspaper known as “THE WASHINGTON 
POST”, the said newspaper containing, or purporting to 
contain, public news, intelligence, occurrences, remarks, and 
observations, and the said defendant holding said news¬ 
paper out to his subscribers, purchasers and readers as 
and for a paper of standing and reputation, and leading 
such subscribers, purchasers and readers to believe the 
news, intelligence, occurrences, remarks and observations 
therein to be true and reliable, and to be accurate, com¬ 
plete, fair, true, and full accounts and reports of the said 
news, intelligence, and occurrences therein printed and pub¬ 
lished, and that it became, was, and remained the duty of 
said defendant, in printing, publishing, selling and distrib¬ 
uting, as aforesaid, accounts and reports of, or remarks 
or observations concerning, public news, intelligence, or 
occurrences, to print, publish and distribute, or cause or 
permit to be printed, published and distributed, only fair, 
accurate, true, and full accounts, reports, remarks, or ob¬ 
servations, and not to print, publish and distribute, or cause 
or permit to be printed, published, and distributed, such ac- 
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counts, reports, remarks, or observations as are fa^se or 
distorted, or unfair, or inaccurate, or partial, or iiiconi- 
plete; 

And whereas, prior to the date aforesaid, the said plain¬ 
tiff did on, to wit, the 20th day of November, 1935, ap¬ 
pear in person before the Board of Education of the Dis¬ 
trict of Columbia, and did, then and there, present to, and 
leave with, said Board a written memorandum, on behalf 

of the Federation of Citizens’ Associations of the 
3 District of Columbia, with respect to— 

“the desirability of eliminating ‘Modern History’ 
by Carl L. Becker, and other textbooks of a like character 
now used in the public schools, and giving to the pupils, in 
lieu of the treatment of communism contained in such text¬ 
books, a clear and informative definition of commi)mism 
and its evil and atrocious aims and purposes”; 

that the criticism made in such memorandum of the char¬ 
acter of textbooks objected to was that the real truth about 
Russian communism was not set forth therein, but, instead 
thereof, Russian communism was pictured as something 
genuine and intended for the uplift of humanity, was fur¬ 
ther pictured as having already actually raised the stand¬ 
ard of living in Soviet Russia, and that, in addition^ said 
Becker textbook suggested that Soviet Russia had, through 
Lenin, “made good the prophecies of Karl Marx”; that 
such textbooks were consequently deemed “Communistic 
propaganda” which, according to said memorandum, “no 
public-spirited citizen can knowingly and willingly Coun¬ 
tenance, either before or after the adoption of the legisla¬ 
tive rider to the 1935 D. C. Appropriation Bill”; tha{ said 
memorandum expressly urged that— 

“all such text-books should be immediately eliminated 
from the Public School System, and that, in additioifi, the 
responsibility for the original selection and adoption of 
such text-books should be promptly ascertained, and made 
public by the Board of Education, and the action ^aken 
against the responsible official or officials also made| pub¬ 
lic”; 

and that said memorandum carefully explained, in th!e fol¬ 
lowing language, the necessity for complete elimination of 
such text-books: 
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“The Minutes of the Board of Education of June 12, 
1935, show that the Superintendent of Schools then sug¬ 
gested to the Board that the continued use of text-books 
dealing with Communism would not be prohibited by the 
legislative rider, as ‘the schools would not necessarily have 
to teach everything contained in a book used in classroom 
work*. Surely no such suggestion can be meant to protect 
the continued use in the Public Schools of the hereinbefore 
mentioned objectionable text-books, or any similar text¬ 
books, in anywise or to any extent. To so protect such 
text-books would be further circulating the poisonous 
4 matter among Pupils for their reading, even though 
nothing were said about such particular matter in 
the classroom, and a direction to Pupils not to read par¬ 
ticular matter in a text-book would be calculated to make 
them especially curious and ensure their reading it.” 

And whereas, also prior to the date aforesaid, the said 
plaintiff did on, to wit, the 14th day of December, 1935, file 
with said Board of Education a further written memoran¬ 
dum, on behalf of said Federation of Citizens’ Associations 
of the District of Columbia, in which the same position with 
regard to text-books was taken as in said earlier memo¬ 
randum, and, in addition, immediate ban was sought against 
the further usb among pupils in the Washington High 
Schools of a certain weekly study magazine being used in 
such Schools for study purposes for several years, a num¬ 
ber of issues of such study magazine, during 1933, 1934 
and 1935, being quoted from, in said further memorandum, 
to show its unfitness for use in the Public Schools, because 
it depicts Russian communism, as worth-while and success¬ 
ful, and also because it derides and reviles patriotism as 
“childishness and hypocrisy”, “a tricky lie”, and “a dirty 
trick”; 

And for that the plaintiff has not, at any time prior to 
said date, or at any other time, in any manner, suggested 
or attempted any purging of the youth of Washington of 
healthy or other curiosity regarding Russia, nor has the 
plaintiff at any time departed in anywise from the clear, 
fair, wholesome, and fundamental position asserted, in the 
aforementioned memorandums, but has steadfastly main¬ 
tained that the pupils in the Public Schools should learn 
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the truth, and not falsehood or distortion, regarding Rus¬ 
sian communism, and consequently should be giv^n no 
textbook which assumes to explain Russian communism 
without telling about the terrible oppression going on in 
Russia, and the organized conspiracy to extend such oppres¬ 
sion to all peoples, including our own, and to overthrojw the 
Government of the United States; 

5 And for that, also prior to the date aforesaid, this 

plaintiff’s full name has been frequently mentioned in 
the colums of defendant’s said newspaper as being identi¬ 
fied with, and also as the leader or head of, citizenship com¬ 
plaints against conditions in the Public Schools of th(k Dis¬ 
trict of Columbia, so as to make everyone who reads said 
newspaper aware, and they were thereby made so arware, 
that the use of the name Sullivan in its columns, with prefer¬ 
ence to such complaints is intended to, and does, refer to 
this plaintiff; j 

Yet, the defendant, well knowing the premises, buj con¬ 
triving to excite public ridicule and depreciation <^f the 
plaintiff’s character, and to bring him into scandal and dis¬ 
repute among his friends, neighbors, acquaintances, arid the 
public generally, did falsely and maliciously compose, or 
cause to be composed, and print, publish and distribute, or 
cause to be printed, published and distributed, of an<^ con¬ 
cerning the plaintiff, in the issue of January 20, 1936 of de¬ 
fendant’s said newspaper, having a large circulation i n the 
District of Columbia, also in many States of the Union, and 
in a number of foreign countries, the following fals^, dis¬ 
torted, inaccurate, incomplete, scandalous, defamatory, and 
malicious libel: 

FORBIDDEN RUSSIA 

By Karl Schriftgiesser. 

_ 

History Popularized. 

This is the time of year when the bright young lads and 
lassies in our public schools get around to Russia in their 
history books, and from all accounts they are having a 
hearty laugh over the matter. For, as everyone knows, men¬ 
tion of Russia by school-teachers or students is taboo |m the 
District, there being some kind of a law whereby teachers 
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who speak the naughty word won’t be be paid if they get 
caught. This gag rule has brought about some amusing 
situations, reminiscent to your irrepressible correspondent 
of his days as a Latin scholar. 

Perhaps scholar is too strong a word for it. But at any 
rate we were forced to attend classes where an irascible 
gentleman with piercing blue eyes and a way with 
6 wayward boys led us deviously through tripartite 
Gaul and all those messy and uninteresting battles. 
Latin was pretty grim. But the months wore on and and 
there came the time when Cicero was the order of the dav. 
This was a little better than Caesar, but I must confess the 
nuggets of wisdom which were unearthed with great effort 
in the soil of svntax were hardlv worth the arduous labor 

90 9 / 

involved. 

* * # * 

One day, however, the grim teacher looked up with a smile 
at the close of class and said that we would skip the next 
few pages. That night for the first time I read Latin in the 
original with pleasure, merely because it was forbidden 
ground. The passages are about all of Cicero I now remem¬ 
ber, and they are very vague, but as I recall them they had 
to do with a Ciceronian oration beginning, 4 ‘What are vou 
going to do on those cold winter night?” and dwelt upon the 
forbidden fancies of the purple-gowned army officer who 
got very lonely while on campaign; a touching and tearful 
plight. 

It mav be that the high school students in the classes of 

9 C 

1935 will grow up remembering nothing of modern history 
except that Russia went Communist after the war, just as 
your correspondent recalls nothing but the gaudier passages 
picked out haltingly by one whose knowledge of Latin gram¬ 
mar had been somewhat impeded by an inability to keep his 
mind on the otherwise dull sayings and doings of an ex- 
tremelv uninteresting man. 

I do not think this analogy is too far-fetched. One teacher 
is on record as saying that she has accepted the rule against 
teaching communism at full face value, and accordingly has 
ordered her students to skip the chapter on Russia. After 
the laughter died down, she said, they all went home with 
their history books and spent the evening deep in research 
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about the most dramatic experiment in government of, for, 
and by the people in modern history. 

* * * * 

Read under such circumstance, the thrilling storv of what 
happened during and after ten days that shook the | world 
must have been as exciting as the forbidden Cicero was to 
your correspondent. It would be a fitting fulfillment of an 
ironical situation if this clandestine delving into forbidden 
history should lead them to become admirers of Johp Reed 
and even members of the club that bears his name. It btands 
to reason that among the more impressionable students 
there will be a widespread demand for all things Rusiian, if 
not communistic, as a result of the Friesian and Sullivanian 
attempts to purge the youth of Washington of their healthy 
curiosity. 

In fact, it has been reported that certain long-haired 
youngsters, who happened to have become enamored of the 
mysteries of Marx before the ban was invoked, are already 
hard at work. How successful their efforts are there is no 
w’av of telling, but that they are working in a fertile field 
goes without saying. Children, like grown-ups, enjdy for¬ 
bidden fruit, and, since communism is “verboten,” it would 
not be surprising if they were found to be eating thbir fill. 

* * # * 

7 It, of course, was predicted long, long ago tjiat ex¬ 

actly this would happen, and most of us, I guebs, are 
rather glad it did. It has brought laughter back into a| situa¬ 
tion that had begun to get tedious, and one always |gets a 
grim sort of satisfaction out of being able to say, ‘jl told 
you so.” 

Perhaps the whole affair has at times been taken tojo seri¬ 
ously, but now it has got back to the farcical basis wpere it 
belongs and, so they report, even the students are laughing 
again. We wouldn’t want this comedy to be perpetuial, but 
if it has to continue let us at least keep the gags in it. i 

One very fortunate result has come about, I am tol(ji, in at 
least one class where, forbidden to discuss communisin with 
her pupils, one teacher has been teaching against fascism. 
And, so the story goes, she has been using the local situation 
as her most horrible example. Her argument is t:hat a 
Fascist dictatorship would be just as much agin’ the Amer- 
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ican set-up as a dictatorship of the proletariat would be, 
and, although she warns of hell fire to come under fascism, 
being a law-abiding lady, she never mentions the naughty 
word “communism.” The irony of this is delightful, and 
has given your correspondent the best chuckle he has had 
in an age. But it must make the local fascists pretty mad. 

And the plaintiff avers that the statement in said libel— 

“It stands to reason that among the more impressionable 

students there will be a widespread demand for all things 

Russian, if not communistic, as a result of the Friesian and 

Sullivanian attempts to purge the youth of Washington of 

their healthv curiositv.” 

« •> 

was intended by the defendant to refer to, identify, and ridi¬ 
cule this plaintiff, and such identification and ridiculing of 
the plaintiff in said libel were actually understood by the 
readers of defendant’s said newspaper as applying to this 
plaintiff; 

By means of the committing of which grievances by the 
defendant as aforesaid, the plaintiff has been, and is, greatly 
injured in his good name, fame, character, and reputation, 
and has been, and is, brought into public scandal, scorn, 
ridicule, infamy, and disgrace with and among friends, 
neighbors, acquaintances, and members of the public gen¬ 
erally in said District and other places wherein the said 
newspaper is circulated, distributed, and read, and inso¬ 
much that divers of such persons have, on account of the 
committing of the said grievances by the defendant, as 
aforesaid, thence hitherto suspected and believed, 
8 and still suspect and believe, that the said libelous 
article so composed, printed, published and distrib¬ 
uted is, and was, fair, accurate, true and complete, and that 
the plaintiff, in accordance with what is set forth in said 
libelous article, was, and now is, a ridiculous person, and 
not entitled to their esteem and good will, whereas in truth 
and in fact said plaintiff was not, and is not, a ridiculous 
person, and was, and is, entitled to receive and enjoy the 
esteem and good will of his friends, acquaintances, neigh¬ 
bors and others, as the defendant was well aware when pub¬ 
lishing the aforesaid libel of and concerning the plaintiff; 

And in consequence, and by reason, of the wrongs of the 
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defendant herein set forth, the plaintiff has suffered, and 
will continue to suffer for a long* time to come, a serious im¬ 
pairment of his reputation and standing* in the comrhunity, 
and the confidence and esteem of his fellow citizens, aqd also 
great mental pain and anxiety of mind; all to the damage 
of the plaintiff in the sum of One hundred thousand dollars 
($100,000) as compensatory damages. 

And, in addition, the aforesaid wrongdoing by the defen¬ 
dant was committed by him willfully and wantonly, ^nd in 
reckless disregard of plaintiff’s rights; and in consequence, 
and by reason, thereof, the plaintiff prays an award |of ex¬ 
emplary or punitive damages against the defendant !in the 
further or additional sum of Four hundred thousand dol¬ 
lars ($400,000). 

Wherefore, the plaintiff brings this suit, and claims dam¬ 
ages, including compensatory and exemplary, in th6 total 
sum of Five hundred thousand dollars ($500,000), besides 
costs of suit. 

JOHN D. FITZGERALD 
WALTER C. ENGLISH 
Attorneys for P 

9 Demurrer 

Filed February 17 1936 

# * * # * * * # 1 # 

i 

Now comes the defendant, Eugene Meyer, and tjemurs 
to the declaration filed in the above entitled cause i|or the 
reason that said declaration is bad in substance in ^hat it 
fails to state a cause of action. 

The matters of law intended to be argued in support of 
said demurrer are as follows: 

1. The question of whether the words complained! of are 
libelous per se may be raised by demurrer. 

2. The publication complained of is not libelous her se. 

3. No special damages are alleged. 

J HARRY COVINGTON ! 

SPENCER GORDON 

FONTAINE C. BRADLE^T 
Attorneys for Defendant Eugene Meyer 
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Memorandum of Court 
Filed April 23 1936 

********* 

The declaration charges that the article complained of 
is libelous per se and no special damages are charged or 
claimed. 

From a reading of the entire article it is clear that it is 
not libelous per s6 in that it cannot be said to have brought 
the plaintiff into public scandal, scorn, contempt, ridicule, 
infamv and disgrace. 

Peck v. Tribune Co., 214 U. S. 185, is not analagous inas¬ 
much as that was a case where a photograph of the plaintiff 
was published in connection with an endorsement of 
10 a brand of whiskey. In the case of Washington Times 
Co. v. Downey, 26 App. D. C. 258, the libelous article 
charged the plaintiff with causing daily trouble at her place 
of employment, and that on other occasions she has “cursed 
the boss like a sailor” and among other things had “thrown 
a cup of hot tea in the face of another employee.” In that 
case the Court said: 

T i 

“Whether any of the statements in the publication com¬ 
plained of amount to a charge of a commission of a criminal 
offense, though a trivial one, is immaterial, for, without 
doubt, they do contain charges tending to bring the plaintiff 
into contempt, ridicule, and disgrace. Consequently the pub¬ 
lication is actionable per se.” 

The courts have held that a mere pleasantry which may 
create a smile at the expense of a zealous public minded 
citizen, but which does not reflect upon his character or hold 
him up to public ridicule or tend to degrade him is not libel¬ 
ous per se. 

The demurrer will therefore be sustained. 

PEYTON GORDON 

Justice. 


April 23, 1936. 
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Supreme Court of the District of Columbia 

Friday, April 24, 1936. 

Session resumed pursuant to adjournment, Hon. PEY¬ 
TON GORDON, Justice, presiding. 

#*##*##* j # 

Comes now the plaintiff by his attorneys of record and 
elects to stand on his declaration filed herein, and it appear¬ 
ing to the Court that a demurrer to the declaration w}as sus¬ 
tained herein on April 23, 1936, judgment is ordered in ac¬ 
cordance therewith. 

Wherefore, it is considered that plaintiff take noth- 
11 ing by this action that defendant go hence jvithout 
day, be for nothing held and recover of plaintiff his 
costs of defense to be taxed by the clerk and have execution 
thereof. 

From the foregoing judgment the plaintiff by hi£ attor¬ 
neys of record, in open Court, notes an appeal to thel United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.Of)) with 
leave to deposit Fifty Dollars ($50.00) cash with tljie clerk 
in lieu thereof. 

— 

Memorandum . 

May 16-1936. ! 

$50 cash deposit by plaintiff to perfect appeal. 

Assignment of Errors . j 

Filed May 29 1936 I 

* * * # * # * * i * 

i 

The plaintiff respectfully assigns as errors of the Court, 
the following: 

1. In sustaining defendant’s demurrer to the declaration. 

2. In not overruling defendant’s demurrer to the decla¬ 
ration. 

3. In rendering judgment for defendant in consequence 
of foregoing errors. 

JOHN D. FITZGERALD 
WALTER C. ENGLISH 
Attorneys for plaintiff. 
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12 Designation of Record. 

Filed May 29 1936 

*#*#*#*** 

The Clerk will please prepare a transcript of record on 
the pending appeal in the above case, to include the fol¬ 
lowing : 

1. Declaration. 

2. Demurrer to declaration. 

3. Memorandum opinion of Court, filed April 23, 1936. 

4. Judgment entered April 24, 1936; with memo of ap¬ 
peal noted in open Court by the plaintiff, and undertaking 
fixed at $100 or $50 cash deposit in lieu thereof. 

5. Memo of making $50 cash deposit by plaintiff May 16, 
1936 to perfect appeal. 

6. Assignment of errors. 

7. This designation. 

JOHN D. FITZGERALD 
WALTER C. ENGLISH, 
Attorneys for Plaintiff. 

Service of a copy of the foregoing is acknowledged this 
29 day of May, 1936. 

SPENCER GORDON 
Attorney for Defendant. 


13 District Court of the United States for the 

District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 12, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 86860 at Law, wherein 
George E. Sullivan is Plaintiff and Eugene Meyer is Defen¬ 
dant, as the same remains upon the files and of record in 
said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of (Wash¬ 
ington, in said District, this 11th day of July, 1936. 

C. E. STEWARtr, 

(Seal) C\erh. 

Endorsed on Cover: District Court of the United States, 
District of Columbia. No. 6796. George E. Sullivap, Ap¬ 
pellant, vs. Eugene Meyer. United States Court Ap¬ 
peals for the District of Columbia. Filed Jul 2^ 1936. 
Moncure Burke, Clerk. 
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No. 6796 i 

— 

GEORGE E. SULLIVAN, Appellant, 

VS. 

EUGENE MEYER, Appellee. 

■ ■■ 

BRIEF FOR APPELLANT 

i. 

STATEMENT OF THE CASE 

This is an appeal from a final judgment at l^w in 
an action for damages for libel in the District Court 
of the United States for the District of Colufnbia. 
The Court below sustained a demurrer to thq dec¬ 
laration, and, the plaintiff in the action electing to 
stand upon his declaration, entered final judgment 
for defendant (Rec. 11), from which judgment ap¬ 
pellant prosecutes this appeal (Rec. 11). 

The declaration (briefly stated) alleged: 

(a) That plaintiff is a fair-minded, sensible, 


practical, and public-spirited citizen of this 
District (Rec. 1); 

(b) That, in November and December 1935, 
plaintiff submitted to the Board of Education 
here written protests against further retention 
in the Public Schools of this District of an} r 
textbook or study magazine containing anti- 
patriotic or pro-communistic matter (Rec. 
3-4), and urging that, in lieu of such false and 
deceptive matter, "the real truth about Rus¬ 
sian communism" including information 
about "its evil and atrocious aims and pur¬ 
poses" should be given to public school pupils 
(Rec. 3): 

(c) That, in connection with such protests, 
plaintiff also specifically protested against an 
astounding proposal which had been made to 
the Board of Education by the Superintend¬ 
ent of Schools, that "the schools would not 
necessarilv have to teach everything contained 
in a book used in classroom work," and could, 
therefore, continue in use a book containing 
objectionable or prohibited matter, it being 
distinctly asserted by plaintiff to said Board 
that the course proposed by said Superintend¬ 
ent "would be further circulating the poison¬ 
ous matter among pupils for their reading,” 
and "a direction to pupils not to read particu¬ 
lar matter in a text book would be calculated 
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to make them especially curious and ehsure 
their reading it” (Rec. 4); 

I 

(d) That defendant published in "The Wash¬ 
ington Post” a number of articles mentioning 


plaintiffs full name as prosecuting protests 
to said Board of Education against ! text¬ 


books in use, and thereby made the readers of 
the newspaper aware that the name "Sullivan” 
used in connection with complaints tol said 
Board against textbooks referred to the plain¬ 
tiff (Rec. 5); j 


That, thereafter, on January 20, 1930, the 
defendant, well knowing the foregoing facts, 
did publish in said newspaper of and concern¬ 
ing the plaintiff a false and malicious| libel 
headed "Forbidden Russia” (Rec. 5-8), ^riiich 
so ingeniously and maliciously distorted the 
facts aforesaid as to (1) make it appear that 
the plaintiff was seeking to prevent pupils 
knowing anything about Russia, (2) i that 
plaintiff was advocating the aforesaid course, 
proposed by the Superintendent of Schools, 
and protested against by plaintiff (Rec.j 6-7), 
(3) that such absurd course w^as in accord with 
"Sullivanian attempts to purge the yoiith of 
Washington of their healthy curiosity” (Rec. 
7), and (4) that the "whole matter” had gotten 
back to "the farcical basis where it belongs” 
(Rec. 7); 
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(f) That, in publishing said libel, the defendant 
had contrived, in and by the false and distort- 

7 

ed assertions and ridicule embodied therein, to 
excite public ridicule and depreciation of the 
plaintiffs character (Rec. 5), and had so suc¬ 
ceeded (Rec. S), to the damage of the plaintiff 
in the amount claimed in the declaration 
(Rec. 9). 

Defendant demurred to said declaration, on the 
claimed ground that said publication was “not libel¬ 
ous per se." (Rec. 9.) 

The Court below sustained said demurrer upon 
said claimed ground. The precise viewpoint of the 
Justice below regarding the matter is stated in a writ¬ 
ten opinion, filed by his Honor, asserting: 

“The courts have held that a mere pleasant- 
rv which mav create a smile at the expense of 
a zealous public minded citizen, but which 
does not reflect upon his character or hold him 
up to public ridicule or tend to degrade him 
is not libelous per se." (Rec. 10.) 


II. 

ASSIGNMENTS OF ERROR 
The Court below erred: 

1. In sustaining defendant’s demurrer to the dec¬ 
laration. 
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2. In not overruling defendant’s demurrer to) 
declaration. 


the 


3. In rendering judgment for defendant in con¬ 
sequence of foregoing errors. (Rec. 11.) 


III. | 

ARGUMENT 

It is well settled, of course, that false or distorted 
statements of fact in a written or printed publica¬ 
tion, are libelous per se when the same tend to bring 
the person about whom the statements are madej into 
‘‘contempt” or “ridicule.” Washington Times Co. v. 
Downey, 26 App. D. C. 258, 263. Washington Post 
Co. v. Kelly, 59 App. D. C. 214, 215. Peck v. Tribune 
Co., 214 U. S. 185, 189-190. In the last cited case, 
the Supreme Court said: 


“No falsehood is thought about or even 
known by all the world. No conduct is l^ated 
by all. That it will be known by a large num¬ 
ber, and will lead an appreciable fraction of 
that number to regard the plaintiff witlf con¬ 
tempt, is enough to do her practical hanfiJ’ 

The demurrer necessarilv admits the false and dis- 

v i 

torted nature of the statements about and concerning 
plaintiff complained of in the declaration, anc| that 
the same were maliciously made by defendant as al¬ 
leged. The Court below also, apparently, recognizes 
that, if such false and distorted statements tenc|ed to 
bring the plaintiff into ridicule or contempt, the com- 
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bination of falsehood plus ridicule would constitute 
libel per se. The Court below, however, appears to 
have felt authorized to construe admittedly false and 
distorted statements as constituting "a mere pleas- 
antrvv and to likewise construe malicious ridicule 
of plaintiff, built upon such false and distorted state¬ 
ments. as nothing more than “a smile at the expense 
of a zealous public minded citizen.” The Justice 
below was, possibly, led into thus minimizing the 
effect of said libel by his Honor's own knowledge of 
plaintiff as a respected member of the Bar, in con¬ 
sequence of which his Honor could not conceive of 
plaintiff being regarded by anyone with contempt or 
ridicule. If so. such attitude overlooks the hundreds 
of thousands of persons here who have no means of 
knowing the plaintiff's character, and is not in accord 
with the distinct holding of the Supreme Court afore¬ 
said that a false or distorted statement is libelous 
per se if it tends to “lead any appreciable fraction” of 
the public “to regard the plaintiff with contempt.” 
There is a necessarv distinction between ridicule 
based upon facts, and ridicule built upon falsehood, 
which distinction the defendant overlooks. 

It is respectfully submitted that the judgment be¬ 
low is erroneous, and should be reversed. 

Respectfully submitted, 

John D. Fitzgerald 
Walter C. English 
George E. Sullivan 

Attorneys for Appellant. 










1'OE ME. J0ST1OE STEPHENS 


UNITED STATES 

COURTOFAPPEALSFORTK 

DISTRICT OF COLUMBIA 

FILED DEC 141936 


United States Court of 


FOR THE DISTRICT OF COLUMBIA. 


Geobge E. Sullivan, Appellant 


Eugene Metes, Appellee 


J. Habry Covington, 
Spences Gordon, 

Fontaine C. Bradley, 
Attorneys for Eugene Meyer , Appellee 





























{fjntteb States; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 6796. 


George E. Sullivan, Appellant , 

T. 

Eugene Meyer, Appellee . 


BRIEF FOR EUGENE MEYER, APPELLEE 


Statement of the Case. 


This is an appeal by George E. Sullivan, the plain¬ 
tiff below, from a judgment of the Supreme Coprt of 
the District of Columbia sustaining a demurrer to a 
declaration and dismissing an action of libel filed 
against Eugene Meyer, the present appellee. 
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In his declaration Mr. Sullivan alleged that he— 

“did on, to wit, the 20th day of November, 1935 ap¬ 
pear in person before the Board of Education of 
the District of Columbia, and did, then and there, 
present to, and leave with, said Board a written 
memorandum, on behalf of the Federation of Citi¬ 
zens ’ Associations of the District of Columbia, 
with respect to—‘the desirability of eliminating 
“Modern History” by Carl L. Becker, and other 
textbooks of a like character now used in the pub¬ 
lic schools, and giving to the pupils, in lieu of the 
treatment of communism contained in such text¬ 
books, a clear and informative definition of com¬ 
munism and its evil and atrocious aims and pur¬ 
poses ’; * * * that said memorandum expressly 
urged that—‘all such text-books should be immedi¬ 
ately eliminated from the Public School Svstem, 
* * •” (R. 3). 

Mr. Sullivan further alleged that he had explained that 
it was not practicable to use objectionable textbooks in 
the schools at all, and that his memorandum to the 
Board of Education said: 

“To so protect such text-books would be further 
circulating the poisonous matter among Pupils for 
their reading, even though nothing were said about 
such particular matter in the classroom, and a di¬ 
rection to Pupils not to read particular matter in 
a text-book would be calculated to make them es- 
' pecially curious and ensure their reading it.” (R. 
4) 

Mr. Sullivan stated that on December 14, 1935, he filed 
a further memorandum with the Board of Education, 
t akin g the same position with regard to textbooks and 
asking an 


“immediate ban * * * against the further use 
among pupils in the 'Washington High Schools of 
a certain weekly study magazine * * *.” (Ifc. 4.) 

Mr. Sullivan also stated in his declaration— 

“that the plaintiff has not, at any time pri^>r to 
said date, or at any other time, in any manner, sug¬ 
gested or attempted any purging of the youph of 
Washington of healthy or other curiosity re 
ing Russia, nor has the plaintiff at any tim 
parted in anywise from the clear, fair, wholedome, 
and fundamental position asserted, in the afore¬ 
mentioned memorandums, but has steadfastly 
maintained that the pupils in the Public Schools 
should learn the truth, and not falsehood orj dis¬ 
tortion, regarding Russian communism, and con¬ 
sequently should be given no textbook which as¬ 
sumes to explain Russian communism without tell¬ 
ing about the terrible oppression going oji in 
Russia, and the organized conspiracy to extend 
such oppression to all peoples, including our jown, 
and to overthrow the Government of the United 
States;” (R. 4, 5). I 

i 

He alleged that his name had been frequently inen- 
tioned in the defendant’s newspaper as being identified 
with complaints against conditions in the piiblic 
schools, so that anyone who read the newspaper w}ould 
be aware that the use of the name Sullivan in its col¬ 
umns with reference to such complaints referred tb the 
plaintiff. 

Mr. Sullivan alleged that the defendant published 
in his newspaper, The Washington Post, an article 
entitled “Forbidden Russia”. This article is quoted 
at length in the declaration, is found in the record at 
pages 5 to 8, inclusive, and is not repeated in full (here 
merely because of its length. It is a light, humolrous 
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article in which the writer refers to his own school 
days, saying in effect that he had considerable difficulty 
with his Latin until— 

i 

“One day, however, the grim teacher looked up 
with a smile at the close of class and said that we 
would skip the next few pages. That night for the 
first time I read Latin in the original with pleas¬ 
ure, merely because it was forbidden ground.’’ 
(R. 6). 

The writer suggests: 

“It may be that the high school students in the 
classes of 1935 will grow up remembering nothing 
of modern history except that Russia went Com¬ 
munist after the war, just as your correspondent 
recalls nothing but the gaudier passages picked 
out haltingly by one whose knowledge of Latin 
grammar had been somewhat impeded by an in¬ 
ability to keep his mind on the otherwise dull say¬ 
ings and doings of an extremely uninteresting 
man.” (R. 6). 

Then follows the language which is the subject of 
this suit: 

“It stands to reason that among the more im¬ 
pressionable students there will be a widespread 
demand for all things Russian, if not communistic, 
as a result of the Friesian and Sullivanian at¬ 
tempts to purge the youth of Washington of their 
healthy curiosity. 

“In fact, it has been reported that certain long¬ 
haired youngsters, who happened to have become 
enamored of the mysteries of Marx before the 
ban was invoked, are already hard at work. How¬ 
ever successful their efforts are there is no way of 
telling, but that they are working in a fertile 
field goes without saying. Children, like grown- 
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ups, enjoy forbidden fruit, and since communism 
is ‘verboten,’ it would not be surprising if they 
were found to be eating their fill. (R. 7.) 
•**#####*# 

“It has brought laughter back into a situation 
that had begun to get tedious, . . . 

“Perhaps the whole affair has at time^ been 
taken too seriously, but now it has got back to the 
farcical basis where it belongs and, so they feport, 
even the students are laughing again ... ” (R. 7.) 

In his declaration Mr. Sullivan contends that the 
use of the words “Sullivanian attempts to pur^e the 
youth of Washington of their healthy curiosity” are 
intended to refer to him, and have brought him into 
public scandal, scorn, ridicule, infamy, and disgrace,” 
to his detriment in the sum of $100,000 which he claims 
as compensatory damages, with $400,000 additional 
for punitive damages, making a total of $500,00Q dam¬ 
ages, besides costs of suit (R. 8, 9). 

To this the defendant demurred on the ground that 

I 

the publication was not libelous per se and tl}at no 
special damages were alleged (R. 9). 

Mr. Justice Gordon sustained the demurrer;, and 
judgment was entered for the defendant, from Jwhich 
Mr. Sullivan has appealed (R. 10, 11). 




6 


ARGUMENT. 

(1) The Question of Whether the Words Complained of 
are Libelous Per Se May be Raised by Demurrer. 

It is well settled that this question may be raised by 
demurrer, Holtz v. National Furniture Co ., 61 App. D. 
C. 80; Fitts v. Davis, 50 App. D. C. 234; and Caldwell 
v. Hayden, 42 App. D. C. 166. 


(2) The Publication Complained of is not Libelous 

Per Se. 

The language complained of is as follows: 

“It stands to reason that among the more im¬ 
pressionable students there will be a widespread 
demand for all things Russian, if not communis¬ 
tic, as a result of the Friesian and Sidlivanian at¬ 
tempts to purge the youth of Washington of their 
healthy curiosity. ’’ (R. 8). 

The article in the Post was a good-natured, humor¬ 
ous criticism of the position of the plaintiff with re¬ 
spect to the use of text books on Russia in the public 
schools. The article is in no way derogatory to the 
plaintiff’s character, his personal attributes, or his 
position in the community. The article has to do solely 
with the plaintiff’s attitude toward a question of public 
interest. 

The alleged libel contains only tw'o statements: 

(1) That Mr. Sullivan has “attempted to purge 
the youth of Washington of their healthy curi¬ 
osity”, and 
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(2) That as a result of (1) “it stands to reason 
that among the more impressionable students 
there will be a widespread demand for all things 
Russian, if not communistic”. 

Obviously the second statement is simply a harinless 
forecast by the writer and not libelous, if, for no bther 
reason, because it is impossible for a court or jury to 
determine whether the stated result will follow o:: not. 
The case is thus reduced to this simple issue: A News¬ 
paper states that Mr. Sullivan has attempted 4 ‘to 
purge the youth of Washington of their healthy curi¬ 
osity.” Does such a statement so hold Mr. Sullivan 
up to hatred, ridicule and contempt that it is lihelous 
per se, or does it fall within the larger class of state¬ 
ments which are not actionable unless special damage 
is alleged? ! 

It is our contention that printed words which criti¬ 
cize or make light of political views or arguments on 
questions of public interest, but which do not httack 
the character of the person involved are not liNelous 
per se. Thus in Newell on Slander and Libel, Fjourth 
Edition, Section 18, page 57, the following appears: 

“ * * * But written abuse relating solely |to po¬ 
litical views or arguments on questions of toublic 
interest and which do not attack the character of 
a person nor impute an immorality nor violation 
of law are not actionable per se.” j 

In referring to this quotation we do not mean to in¬ 
dicate that the article contained any “abuse.” We 
repeat that the article was only a good-natured presen¬ 
tation of views differing from those of Mr. Sullivan. 

It should be observed that the error which Mf. Sul¬ 
livan ascribes to the article in the Post is a very slight 
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one. His contention seems to be that the article in the 
Post meant that he advocated the use of text books 
containing material on communism, with instructions 
that the material on communism should be disre¬ 
garded, whereas his position had been that the offend¬ 
ing books should be taken from the schools entirely. 
There is no reason to think that the writer of the ar¬ 
ticle or the public who read it drew such a fine dis¬ 
tinction. The phrase 4 ‘attempts to purge the youth 
of Washington of their healthy curiosity,’’ obviously 
referred to Mr. Sullivan’s general position and to his 
admitted efforts to “eliminate ‘Modern History’ by 
Carl L. Becker, and other textbooks of a like character 
now used in the public schools * * and a certain weekly 
study magazine being used in the schools”. (See dec¬ 
laration, R. 3, 4.) The fair import of the article in the 
Post was that if the text books and study magazine 
were eliminated the interest of school children would 
be stimulated, and that thev would find and read the 
material in question. 

As this Court has indicated in Lane v. The Washing¬ 
ton Daily Neivs, 64 W. L. R. 1044, 85 Fed. (2) 822, 
other decisions are rarely controlling in determining 
whether words are libelous, because of the wide varia¬ 
tion in words which may be used. In order, however, 
to show the trend of other courts towards dismissing 
suits for libel where the words did not reflect upon the 
character of the plaintiff but were harmlessly humor¬ 
ous, or merely expressed opinions on matters of public 
interest we respectfully bring to the Court’s attention 
the following cases*: 

*The decisions cited on behalf of Mr. Sullivan have no bearing, in 
that the alleged libel in each case was a reflection on the personal char¬ 
acter of the plaintiff: that plaintiff (a laundress) had been swinging 
out of her window in a night robe, that she had cursed her boss, that 
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Suavely v. Booth, 36 Del. —, 176 Atl. 649, presented 
a situation quite similar to that in the case at bar. 
The superintendent of schools had filed a suit for [libel 
alleging that the defendant newspaper had published 
a letter from certain members of the board of educa¬ 
tion which misstated the acts and views of the plain¬ 
tiff, on the subject of teaching birth control ih the 
schools. The declaration drew a rather fine distinction 
between the views of the plaintiff and the statements 
of the letter, much as Mr. Sullivan has done ib the 
present case. In dismissing the suit the Court ^aid: 

“The plaintiff endeavors to establish falsity, 
from which defamation and damage flow, by qraw¬ 
ing a distinction between the charge of advocacy 
of teaching to secondary school children generally, 
the best methods of contraception, and the presen¬ 
tation of those methods to older secondary school 
children, which is admitted by him in his declara¬ 
tion. 

“We must not allow ourselves to be lost [in a 
philological fog. * * * 

“The plaintiff, as an individual, or as an edu¬ 
cator, is not attacked. His good qualities arcf dis¬ 
tinctly recognized. His private life, his dorhestic 
concerns are not touched. No disgraceful act is 
imputed to him. He is not charged with personal 
delinquency or moral turpitude. As said by Gjrant, 
J., dissenting, in Eikhoff v. Gilbert, 124 Michi 353, 
83 N. W. 110, 115, 51 L. R. A. 451, ‘The statement 
that a man supports measures which may gen¬ 
erally be conceded to be against the moral inter¬ 
ests of the community is not charging him with im- 

i 

-— ■ - — - — ■ ■ ■ 1 -i — 

she had thrown a cup of hot tea in the face of another employee, 
Washington Times Co. v. Downey , 26 App. D. C. 258; that plaintiff 
had been held on charges of obtaining money through a fraudulent de¬ 
vice, Washington Post Co. v. Kelly, 59 App. D. C. 214; that plaintiff, 
a woman, had used whiskey constantly for years, Peck v. Tribune Co., 
214 U. S. 185. 
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morality.’ The plaintiff is not accused of igno¬ 
rance or professional incapacity. There is no 
approbrious or vindictive language used. All that 
is assailed is his theory of the proper method of 
instructing the voung in matters of sex about 
which, no doubt, a wide difference of opinion ex¬ 
ists. It is one thing to indict the man, quite an¬ 
other, to indict the opinion, and here the opinion 
is substantially admitted by the plaintiff in his dec¬ 
laration. * * * 

“When a theory or doctrine or opinion on a 
moral, religious, scientific or political subject is 
commented upon, the test of its truth by decision 
of a jury is an absurdity. Such matters are for 
the public not for a jury to determine. Where 
language is truthfully stated, the criticism, if un¬ 
just, will hot harm, for the former will counter¬ 
act the effects of the poison, and the public will 
determine whether the critic has libeled himself or 
the object of the criticism. Otherwise, court cal¬ 
endars ivill be crowded with defamation actions 
between modernist and fundamentalist, protection¬ 
ist and free trader, conservative and liberal, for 
the vindication of theories and opinions, and ver¬ 
dicts of juries will be arrived at from prejudice 
and not from fact. (Italics ours) 

“The plaintiff relies also upon the statement in 
the letter charging him with having said that, ‘if 
anyone peculiarly fitted to conduct a course in so¬ 
cial hygiene, be employed, he the plaintiff, re¬ 
served the right to neutralize any statements ap¬ 
pearing to him to be scientifically incorrect or so¬ 
cially unsound.’ There is no innuendo suggest¬ 
ing a hidden, sinister meaning to be attributed to 
these words, intended by the writers and so under¬ 
stood by the readers. In the plaintiff’s brief of 
argument it is urged that the words charge him 
with egotism and bigotry, and as the letter ex¬ 
presses general disapproval of the plaintiff’s atti¬ 
tude of mind on the subject, the false statement 
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charges him as being unfit to pass upon the scien¬ 
tific correctness or social soundness of any (bourse 
in social hygiene that might be inaugurated. [With¬ 
out pausing to consider to what extent a lack! of in¬ 
nuendo, * * * may be supplied by brief of coun¬ 
sel, * * * it is sufficient to say that, at most, the 
statement is not libelous per se. Neither Js the 
statement that lie termed moralitv tribal tradi¬ 
tions.” (176 Atl. 649, 653-655) * ! 

In Sullivan v. 111. Pub. <& Printing Co ., 186 Ill.j App. 
268, an article had alleged that the plaintiff, a Reader 
in the Democratic party, had used his power ai[id in¬ 
fluence to procure votes of members controlled by him 
for William Lorimer, a Republican, in his raqe for 
Senator. Innuendoes charged the article to mean the 
plaintiff had participated in bribery. A demurrer was 
sustained. This was affirmed by the Appellate Court, 
and certiorari was denied by the Illinois Supreme 
Court. The decision is reported by abstract, which 
says in part: 

i 

“That political leaders are subject to much criti¬ 
cism and ridicule not taken seriously bv the Iread- 
ing public should not be lost sight of in determin¬ 
ing whether any given article tends to impeacjli the 
honesty, integrity, virtue or reputation of such a 
person,” (p. 270) j 

In Holloway v. Scripps Publishing Co ., 11 Ohio App. 
226, the declaration alleged that the defendant had 
published an article referring to the plaintiff as a So¬ 
cialist orator, who stated at a meeting: 

“President Wilson sold out his country tq the 
English. He double-crossed his own people, j. . . 
Congress is composed of a bunch of hypocrites 

I 
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and liars. They have all sold out their country.” 

(p. 227-228) 

A judgment sustaining a demurrer was affirmed, the 
court saying: 

“We are not unmindful of the fact that the situ¬ 
ation in the country, and the state of public opin¬ 
ion, made the criticisms attributed to plaintiff un¬ 
popular with all right-thinking people, but the 
subject-matter being political, and the views at¬ 
tributed to plaintiff being neither immoral nor 
illegal, we hold that the acts charged in the publi¬ 
cations did not expose plaintiff to hatred, con¬ 
tempt, ridicule or disgrace in the sense or to the 
degree required to make the publications action¬ 
able without proof of special damages.” (p. 233) 

In Goldberger v. Philadelphia Grocer Pub. Co., 42 
Fed. 42, an article had alleged that the plaintiff, the 
presiding officer of the New York Grocers Union “was 
not actuated by patriotism or love of his guild” in ob¬ 
taining subscriptions for the World’s Fair— 

“but that the main spring of his exertions was a 
per diem allowance of $2.50; * * * 0 temporal 
0 mores! What a pity that the grocers of this 
city could not find one so unselfish as to do such 
a work without the hope of gain giving birth to 
activity.” (p. 42-43) 

A demurrer was filed on the ground that the publica¬ 
tion was not libelous per se, no special damage being 
alleged. This demurrer was sustained, the court say¬ 
ing: 

“This claim calls for the consideration of the 
question whether any published sneer or pleasan¬ 
try which may create a smile at the expense of a 


plaintiff, but which criticizes his conduct in no 
important particular, is libelous per se. 

“ * * * a sneer in the columns of a newspaper 
is not sufficient to sustain a private action for 
damages, when it conveys or insinuates no charge 
from which a court can infer that the plaintiff has 
been, or ought to be, degraded in the estimation 
of the public, and when no special damage is 
averred. * * * The article is a sneer at the plain¬ 
tiff,. but I cannot perceive, special damage uot be¬ 
ing averred, that it says anything which can prop¬ 
erly dishonor or degrade or injure him in the 
estimation of his acquaintances of the public, or 
cause him to suffier loss in property, character, 
business, or in his social relations.” 

In the case at bar there is not even a “sneer” at 
Mr. Sullivan. There is merely a smile. 

Such articles are not libelous. Thus in Lamb^rti v. 
Sun Printing & Publishing Ass’n., Ill N. Y. (App. 
Div.) 437, 97 N. Y. S. 694, the suit involved a practical 
joke perpetrated on the plaintiff. Here the plaintiff 
really was held up to ridicule, but the Court hel<fi that 
it was “perfectly manifest” that the article co^ild in 
no respect be regarded as an attack upon the reputa¬ 
tion or business of the person to whom it related. A 
demurrer was sustained and the suit dismissed, the 
court saying: 

“As I have said, any fair-minded man wouljl rise 
from the reading without a thought that th^ arti¬ 
cle could be regarded as an attack, actual ojr cov¬ 
ert. He would consider it only as the story of a 
practical joke, that left unimpaired the repute 
and affairs of the butt of the pleasantry. * * * 
While the public press cannot with impunity ruin 
or affect a man’s fair name or his affairs under 
the guise of joke or jest, on the other hand, ij; need 
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not be debarred from all humor, even of a per¬ 
sonal kind, that begets laughter and leaves no 
sting.” (97 X. Y. S. 694, 696) 

Mr. Sullivan alleges in his declaration that he is a 
public spirited citizen of the District of Columbia and 
that he has given freelv of his time and labor in be- 
half of the citizenship welfare. But the defendant 
Mr. Meyer is also a public spirited citizen of the Dis¬ 
trict, and if one public spirited citizen of the District 
doubts the wisdom of a course advocated by another 
in a matter of public importance he has the undoubted 
right to express such difference of opinion. 

The issue in this case is not whether the school books 
relating to Russia should be removed from the schools 
or left in the schools. Mr. Sullivan is entitled to his 
views on this question, and is entitled to express them 
with such force and with such humor as he can. We 
contend that Mr. Mever is entitled to differ with Mr. 
Sullivan and to express his views in his newspaper 
with such force and humor as he can, so long as he only 
attacks Mr. Sullivan’s views and actions on public 
questions and does not sav anvthing which reflects on 
Mr. Sullivan personally. Otherwise the very system 
of stifling discussion which Mr. Sullivan deplores in 
Russia would be with us in America. 


(3) No Special Damages are Alleged. 

It is well settled that when special damages are re¬ 
lied on for recovery based on a publication not action¬ 
able per se, the nature of the special loss or injury 
must be particularly set forth. This has not been done 
in the instant case. The allegation of damages is: 



“ * * * And in consequence, and by reasop, of 
the wrongs of the defendant herein set forth^ the 
plaintiff has suffered, and will continue to siffer 
for a long time to come, a serious impairment of 
his reputation and standing in the community, | and 
the confidence and esteem of his fellow citizens, 
and also great mental pain and anxiety of mirid; ’ ’ 
(Declaration, R. 8, 9) 

The foregoing contains no allegation of special dam¬ 
ages. An allegation of great mental pain and anxiety 
of mind is not an allegation of special damages. jSee 
Newell on Slander and Libel, 4th Edition, Sec. 75(|. 

The principle that special damages must be specifi¬ 
cally alleged is illustrated by the general rule that an 
allegation of refusal of friends to associate with the 
plaintiff or the refusal of persons to have business 
dealings with him is insufficient as an allegation of 
special damages unless the names of those who have 
refused to so deal or associate with the plaintiff are 
set out. See Cramer v. Cullinane, 2 Mac A. 197 at page 
201; Newell on Slander and Libel, 4th Edition, Sec. 
755; Annotation in 86 A. L. R. at page 848; Shaw 
Cleaners and Dyers, Inc . v. Des Moines Dress Club, 
et al., 86 A. L. R. 839 (Iowa Supreme Court 19?2); 
Wilson Dubois, 35 Minn. 471; Eric Bowman Remedy 
Co., Inc. v. Jensen Salsbery Laboratories, Inc., 17 F. 
(2d) 255 at page 262 (C. C. A. 8th, 1926); Holliday v. 
Maryland Casualty Co., 115 Miss. 56; and DeWiit v. 
Scarlett, 113 Md. 47. See also Pollard v. Lyonl 91 

U. S. 225. 
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Conclusion. 

Mr. Justice Gordon in his memorandum opinion 
stated: 

“From a reading of the entire article it is clear 
that it is not libelous per se in that it cannot be 
said to have brought the plaintiff into public scan¬ 
dal, scorn, contempt, ridicule, infamy and dis¬ 
grace. 

********* 

“The courts have held that a mere pleasantry 
which may create a smile at the expense of a zeal¬ 
ous public minded citizen, but which does not re¬ 
flect upon his character or hold him up to public 
ridicule or tend to degrade him is not libelous 
per se. 

“The demurrer will therefore be sustained.’’ 
(R, 10) 

For the reasons stated in this brief, we maintain that 
this decision should be affirmed. 

Respectfully submitted, 

J. Harry Covington, 
Spencer Gordon, 

Fontaine C. Bradley, 
Attorneys for Eugene 
Meyer , Appellee. 




